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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20333

B-178780 .
: August 8, 1973

Howard, Poe and Bastian
1701 Pennsylvania Avenue, NW.
Washington, D. C. 20006

Attention: Jamas H. Bastian, Esquire
Geuntleman:

This is in reply to your letter of July 2, 1973, regarding the
protests filed by Saturn Airways, Incorporated, and Overseas National
Airways, Incorporated, against an award Qf a contract to Southern Air
Transport, Incorporated, by the Military Alrlift Command, Scott Air

Force Base, Illinois.

Ve are enclosing a copy of our letter of today to counssl for

Saturn concerning this matter.
2 fely yourrf,
LA [ 3.

Comptroller General
of the United States

Fnelosure
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTOM, DG, 20343

2-176780 - Avgust 8, 1973

Yillner & Schainer
2021, L Streset, N,
Hashington, D. &, 20036

Abfention; Paul 7, Seligson, Esquirs
Centlemen;

This is in referencs o the Mzy 31, 1973 telefzx from Saturn
Alrwaya, Incorporased, end to your subssguent correspondsncs on
1%z behalf, vrotesting ezaingt a proposed sword of s contrast to
Southern Air Transcort, incorporated (SAT), by the United Stztes
Alr Forece under requests for proposals Ho. F1l625-73-R-C018 and
=019, dssued by the Military Alriift Cormand, Secott Alr Force
"Bage, Illinoia, .

Tha solicitations, for demegtie cergo a2lrlift, were izsusd
wrrrzuant to a (lass Determinaticns and Findings signed by the
Beeretary of the Aixr Forece, wihich autborized tha pegotiaticn of
ponbracts tnder 10 U.S.Ca 2305(2)(16) in support of the Doparts
menh of Dafense 2irlifls mobllization base progrenm, FProoozals
wers yecelved from Zotuwrn, SAT, znd Overseas Liatlional Aizrweys,
Incorporated {CIAA). . Tha Alr Force has awarded contracts worth
approidnetely $18,2 million to Sstwrm and $16.3 milldon to o,
and propose: to award & contract to 8AT for appreximately 53,8
2illiom. The prorvosed contract would eall for edrlilt services
yortk 31,1 mitlicn through Dectmmber 1673, end additional services
wosth $2,7 nillion sterting in Jonuary 1974,

Tou slals that sny evard to SAT would bes imrtzopesr because
Zhat company is owned and controlled by & Goverrment esency and,
therefore, is oot & qualifisd orferor. You furthar eleoim that
$ha situaticn is not changed because of the existencs of an
agreement to transyer ownership of SAT to a private dndividual,
glnece the arreement provides that it will not take effech wntil
it i3 approved by the Civil Aeronaunties PBoard. In zdditicn, you
pagexrt that the mrorozed tranafor of ownership would not be in
peeordance with the lawsg aad regulstions dealing with disposal of
Goverrment prop=rty.
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e Adr Fores remcrts thabt, pendinz a CAB deelsion o the mroposed
Srmasfer, SAT is bainz operazed by the intended buyer. (& private indle
widual) for bis own benexlt, that no elenent of the Govermment i3
eurrenvly subsidizing or aiding the coopany, snd that any rrorits o
lozges from the dote of the seresacnt (Februazy 1973), will acorve to
the buyer 1P the (A3 apnrgves the trangfer, It 1s Durther renorued
ahat should CAB nobt arzove the trensfer, SAT will be liguidated,
2nd eny DOD contracts witia 8AT 3411 Dbe terminated., In this con-
neckion, we mre pivized thot the Adr Foree zropeses to includs dn dits
contrect with SAT 2 provisico calling for centract terminotion, withe
out cost, by uniloteral ecticn of the contracting officer in the
event CAD approval is not obtained, :

You shtate, however, that the Adr Foree 13 nob correct in vieving
SAT a8 on eszentially independent operetlan, and assert that there ds
actuglly rore Coverzment control and subsidizaiion involved in the
eurrent operation of SAT then sdmitted to by the Alr Fores, You
econtend that such on awerd would be immroper because it would be
contrary to Duresu of the Dudzet (now Offlce of Marogenent and Budgeb
[Gmf)cirealar A-76 end to certzin Defense Departoent directives,
would involve the Govermment in o comflict of interest, and wowld

yesult in unfelr coometiticn, In this respeet, you gtate that it
1 "Omdsmentolly wnteir thoet g tasraying wrivately-oimed corpany
snonld be cormellad to bld azainst enother Diym & % % zetually
suwported by publie fupds,' You further point out that the exdsting
CAD roSe structure for the aireratt end routes involved ig based on
pperahing costs, sad claim thalt en oward to a Goverrment-gubsidized
Nrm eculd resudlt in o dowmward revision of the rotes, which swuld
ba wnfalr SotuTn, Tou 2180 eszert that the privete individual
gurrently operating SAT pimding CAB approval of his Durenase of
23T g ghock from the nominsl ghocihiwolders {(of waieh he is oane) is
netunlly s Covertmont coployes who would obvicusly pswsonally
benefit freom the proressd award i the transter or owasrshldy i3

2pproveds

o5 Clreulnr A-T6, 2ad the Defenss Department’s Implementing
directives (00D Instruction 4100,33, Air Force Regulotion 20-12),
exoress & general policy rreference for ceatracting with nrivate,
cermereinl cntornrises a3 onoosad to the Coverrmant's pariorming
the recuired services "in nouse,” However, the Circulsr spocirieally
srovides for the use of Covormment-furnished services vaen the
Yacrmlee ia availobla fron coothzr Foderal agency.”  Since it is not
nsgerted thot CAT is comtrolled by the Depermient of the Alr Foree,
24 pomears that the Alr Foree would not ba precluded by the pro-
visicns of the Circular from owording a contract to SAT. In addl-
$ion, the Circular also allows Goverrment operavian of a casmerclal
activity Yto paintain or strezzthen mobilizaticn raopdiness,” and
o5 noted sbove, th2se rocurencrts ore based ca the negotiation
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citrority of 10 U.S.C. 2304(2)(16) and ASPR 3,216, which dsal with
+he pointensnee of on industrial mobilizeiion base. Er/l 8y «zz-mt,
wa have slweys regardsd the yrovisions of Clrculsr At- {0 ag watters
of Exccubive policy which do nob esteblish lamal ri;m;s and respo
giptlities znd walch are not within the dzeision T:“metlcms of tha
feneral Accoumbing Office, E-170079, Septexber 15, 1970.

Ya do not agrees with the contention trhat the awarding of &
contract to SAT would invelve thae Goverrment in a cenilict of
intersst, The stabutory yrovizions to whlch you make rererencs, 18
U.S.Ca 205, 18 UsS.l. 207-2C3, pronibit ea officer or aznleyee of
the United Stotes, dwing the paricd of exnloyrment and ior 2 ons
year pericd thercarter, Irc ragresenting anyone oilher thon the
Unlted Shates befora o court or & Tederal agency if the -@t&
States is & porty to or bhos ea interest in the mttez.', The
record shows thoh SAT's intended buyer b.as.been serving as ;hi.
rresident, a3 wall a3 a dirsctor and 2 neminal s?ccmslfi:a, of
'éAT during the poriocd of reported Covernment control. xﬁ;:ﬁ;vs:, we
do nob beliove thabt this maxes him en efificer or e:ployea of‘_t‘na
United Stotes within the neaning or the atdve Provisions, nor €o
we gee anythinz in the record which indicates tiob k}a is or would
b2 involved in the typs of conduct prohibited aven if h=2 vore such
o erployes8e - —- v o T

a3=ilaxrly, we do not bpelieve that ASER 1.202-5, vhich states
$hat contrects soall nob be entored dnto botweon t’:g_e C—ove:n:anib and
its erploveas or buziness orgznizations eantrolled by such Loy eSS,
pan preclude an avard Lo SAT. AS j:zﬁ::e_’ced? e flo not vi:ﬂ Catl's
president o3 & Cavoriment eérployee. Hore 51;111.1.03.:1‘5.15*, ne regi-
1nticn prohibits cmxds to a carzoravicn ”controlledi by & G’?’f’:’f’l"ﬁlw
ment emmloyse, wodile, of course, you have co;tend@i that LC-.tj.rzgte
enrrorata control of 343 hog besn exzroisal by thae Govermment and
not by 8 Covernment eaployesgs

(9

for the nbove reacons, w2 caanot egres that any statutory ox
pesulatory provisicn mrecludss the prerosed contracy {_}:.-.v'saﬂ to SAT.
Prrtnoroore, we do not bolicve taat this pro urcest involves any
elenent of unroir corpesition, since the wrovosad avexrd t? GAT is
poged on eveluzitien of its eirlift capebilily and not on its prooosed
mrice, Yaile CAT nzy have received nrior Goverrment 2id, w2 ha.v_a
;:tc.'ted, in emobher connection, that “waile it is th:.e Tolicy of tha .
United Stotes Govermmont to eliminate the compatitive edvantage
+thot pecrues o o yrospective eontractor frem the use of United
ftates Covarrmant-ficnished mroperty and fmi_li"::im, it is obviously
not possible to elizminate tae pdventaza waickh mizht c.c;::uu to o
glven firm by virtuz o othor Foderal, ctete or local prozromsS. )
# % % Ve lmow of no requirercnt for equalimg&ccf:%ecli:icn\ bf[ taking
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Furthermors, we think 1% is clear that under 10 U.3.C. 2304%(a)
{18}, ASPR 3-315, and a proper Determinations and Findings executed
An accordzanca thervewith, & procuring sgency has bread discretionary
aathority to award coaotrects in the interest of the national defenss,
3 4 ¥ ASPR 3-216 * * * provides that the Secretary snoall determins
when it is in the interest of the national dafeasa to nesotisdts a
econtrect ywith & worticulay ranufacturer in order to assure tnat
property or sarvices will be availsole o the Governrent during a
national emergency.” L9 Comp. Gen. 163; L7L {(1970). (Underscoring
sugpolied. )

We gee no reason to oblect to the exerclse of that suthority.
Tha reocord establishes that the Adr Forcee has = legitirate basis
Por meking an award to SAT, It is reporied that thez sircraft
pftered by SAT are deszired for the Civil Reserve Air Fleet (CRAF)
and, therefore, are esszntial to the airlift mobilizstion base pro-
grem, Yt is further reported that these alrcralt were in the
aobilization base doring the orevicus fiscal yezr and that SAT has
participated in these robilization base procurements each year
aines 1651, Tae Cless Determinations and Findings signad by the
Baeretary of the Air Force states that "it 13 in the interest of
national defense that condracts with CRAP alr carxiers #* % % ba
consummeted S0 23 1o assure availability to the IOD of a coomer-
eilel airdift augmentaiion fleed best adspted to IOD needs in case
of notional exesrgency.” Pursuznt to that D & ¥, the Air Force
has deternined that TOD needs will best be served by an zward 4o
JAT, 1B haz further determined thzit SAT is a CAB-certified adr
carrier and is gualified %0 perform the contract in accordanca
ith the provisions of the solicitations, and dis otherwise a
roalitled offeror.

Acvordlngly, since it appears that the proposed award to SAT
would be in accordance with the Determirvatinas and Findings and
—onld not be contrary to
direstives, w2 ars uvaable

saT.

any provision of lazw or of implerenting
to interpose an objection o sn wyard o

You alzon contend that the provosed sale of SAT would ceatravens
the statutory provisions regexding disposal of Governmaent property.
Yha degrez to which the Government possesses any legal or beneficiasl

terest which may be disposed of by sale has not bezen estzblished.
In any event, such sale hag avparently nct yet taken place and we do
not havs sufficient inforcation with respect to the procedures ex-
pected to be followed in connection with the proposed disposition to

I g
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zender any Judsment as to itz legadity. We think 1% iz appropriatae
25 oolnt out, however, tuat bO U.S.C. h34(e}{3) provides for diz-
ozal by negouia.,icn with such competition as is “feasible undex
the clrourmstances™ in given situations, one of whlen iz where tha

pational securdty will thereby be premoted.
For tha foregoing reasoas, your prodast 1o denied. .
Bincarely yours,
(SIGNED) ELMER B. AA’I‘S

*  Qomptroller General
of the United States -

-
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